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Ottawa, Canada, 1976 


Dear Persons: 


The Person Papers are a means to an end. They are intended to bring some of the issues where 
inequality is still rampant to as wide a readership as possible. Many of these issues are little 
understood either because of their complexity or because they touch on rapidly changing 
societal values. The Person Papers deal with only a few of many crucial areas of discrimination. 
They are based on more detailed research which is freely available from the ACSW. 

Over the years equality has never been a hand-out: change has only come as the result of 
concerted effort and préssure. All of us must take part in making equality a reality. These issues 
affect all our lives. It’s up to us to speak out. 

The title of this series — The Person Papers — is areference to the 1929 decision made by the 
Privy Council of England ruling that women were persons. The judgement of the Privy Council 
revised the Canadian Supreme Court decision and made women eligible for appointment to the 
Senate. 


ADVISORY COUNCIL ON THE STATUS OF WOMEN 
63 Sparks Street — Box 1541, Station B, Ottawa, Canada K1P 5R5 


The Advisory Council on the Status of Women 
The ACSW is a federal organisation whose mandate is both to 
advise the government of the actions it deems necessary to improve 
the position of women and to inform the public about matters of 
interest and concern to women. 


The ACSW is independent but it communicates its recommenda- 
tions to the government through the minister of Health and Welfare, 
who is responsible for the status of women. 


The Person Paper Series: 
Matrimonial Property 

Rape and Sexual Assault 

Fringe Benefits 

Birth Planning 

The Price of Maternity 

Taxational Untangled 

Health Hazards at Work 

The Family in the New Society 


The Person Papers were written and 
produced by Donelan Productions, Ottawa. 
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1. INTRODUCTION 


Of all the crimes punishable under the Canadian Criminal 
Code, rape is the most elusive. It is the least-reported and 
least-punished offence. And yet rape has brought untold 
physical and psychological harm to both female and male 
victims. 


Women die at the rapist’s hand. Women become pregnant 
through rape. Women are brutally beaten and forcibly 
raped. Women are traumatized and psychologically dam- 
aged through rape. Men too are sometimes subjected to 
the insult and brutality of rape and sexual assault. 


The Advisory Council on the Status of Women has done 
extensive studies in an attempt to explain why rape is so 
unpunished in our society, and it finds that the answers lie 
within the law itself. 


Laws are shaped to protect the beliefs of a society. In general, changes in the laws lag _be- 
hind changes in society. This is particularly true in the case of Canada’s rape laws because 
the concepts which shaped the laws in the first place have tenaciously persisted as the 
myths of today. 


Many of these myths are dismissed as ludicrous by sane people. Rape is commonly recog- 
nized as a crime of violence by which a man indulges his strength and ability to possess the 
body. of his victim, thereby gratifying his need to exert his superiority. Although rape may 
arise from psychological imbalance, most rapists have been found to be normal. 


It is the myths which surround the supposed guilt of the woman which linger on and remain 
the basis of our laws and court practices today. Somehow society cannot or will not rid itself 
of the notion that women want to be raped, that they in fact provoke the crime. 


This idea of the willingness of women is embodied in the very definition of rape. For the law 
defines rape as a crime committed when a man has sexual intercourse with a woman — who 
is not his wife — either without her consent, or with her consent if it is obtained by force, im- 
personation or fraudulence. This makes it necessary for the court to prove that the woman’s 
consent was not willingly given - and this can be the downfall of even the best prosecution. For, 
infact, consent is legally unprovable. 


Further, this same belief in the willingness or at least acquiescence of women results in an 
examination of the woman’s character in the courtroom. Contrary to popular belief, rape does 
not usually occur in back alleys but in far less public places such as the dwelling of the 
rapist or the victim. Added to this, rape is seldom witnessed. And as the courts also require 
corroborative or third party evidence, the defence is not hard put to discredit the character 
of the victim and to call for the dismissal of charges on insufficient evidence. 


The idea of woman as property is the most persistent myth of all. As will be seen, our laws 
were shaped when this idea was a reality. The Advisory Council is working for a society in 
which the last vestiges of this idea are banished from the minds and hearts of all people, 
and from the laws and practices of this land. 


Finally, the ACSW calls too close scrutiny of the choice of location and the publicity 
surrounding rape trials. 


2. aE SRORY SO: FART: 


Belinda Canada is a nice young woman. Born into an average family and educated in public and 
high school, she believes that the law protects good people. Beyond the occasional jay-walk- 
ing, she is a law-abiding citizen. She likes to help other people. 


One day as she is returning to her bachelor apartment in the early afternoon, she notices a pleas- 
ant-looking man bending over the engine of his car looking somewhat distressed. Her natural 
reticence prevents her from stopping to help but when he asks if she lives close-by and could 
he use the phone, her better nature prevails. 


No sooner in the apartment than the crime begins. Belinda is strong and fit but no match for his 
armed strength. She fights and screams but no passerby comes to her aid. The rape is un- 
witnessed, and no sooner is the crime over than the hood goes down and he speeds away. She 
is left alone, cut and bruised, angry and degraded, and her clothes awry. The shock is so great 
that she doesn’t cry. Belinda doesn’t know the details of the law, but she’s sure this is a crime. 
She composes herself as best she can, spends a few minutes washing and tidying herself as 
she tries to think straight and decide what to do. A multitude of thoughts and fears run through 
her mind and seem to possess her....who was he? did he know her? had she seen him before? 
had he been laying in wait for her? did he know her daily routine? was it just a chance that she 
passed by? if he’d planned it would he return? where is he now? waiting for her to come out, 
or watching to see if she will call on the police or friends for help? is he a maniac? she’d heard 
somewhere that rapists are violent men, crazed with uncontrollable desire. 


But Belinda believes in the law. She calls the police. Two police officers are soon at her apart- 
ment and the inquisition which now begins is just a foretaste of the horror and humiliation to fol- 
low. She makes a full statement about the rape, describes the criminal as best she can and 
gives some information about her daily routine and personal situation. She is then taken to the 
police station where a doctor makes a full report on her condition including an internal exam- 
ination for evidence of the rape. The report describes her as bruised but composed. 


Soon after, the rapist is apprehended. The police advise Belinda not to press charges. They 
point out to her that when such a crime is unwitnessed there is no possibility of corroboration by 
a third party. Statistics indicate that she will lose the case, but Belinda is incredulous. She pro- 
ceeds and a court date is set. 


Belinda is confident as she takes the stand. All traces of brutality are long since gone. But as the 
cross examination proceeds, her law-abiding life slowly becomes immoral and degenerate. She 
even begins to doubt herself. Yes, she lives alone in a bachelor apartment. .. .yes, she has had a 
few steady boyfriends over the years. ...no, she wasn’t a virgin when the rape occurred... .yes, 
she did allow the man to come into her apartment without force. 


In the eyes of at least one member of the local press, she reads clearly, “If she did it before, 
she’d surely do it again.” 


i ete ee ae 


iC IF SHE Dip it BEFORE , SHE WOULD po ir AGAIN... i 


Her boyfriend shifts uneasily as the rapist takes the stand and the press pencils lick into a polite 
description of him. Tidy, well-dressed, handsome, ambitious, (his girlfriend at his side), quite 
normal in fact. Yes, certainly he’d been in the vicinity that afternoon. His car had refused to start 
after a business call ona client... .as a matter of fact, he’d noticed Belinda and even said good- 
day as she’d passed shyly by... .sure, he’d noticed a man hurrying from her apartment build- 
ing... .it never crossed his mind she was that type. 


The rapist was acquitted on grounds of insufficient evidence. 


Now read on.... 


3. A LOOK AT THE LAWS 


1. Does the punishment fit the crime? 
If you are ready to ignore a few historical anachronisms, it looks good in the Criminal Code: 


— forcible rape gets life imprisonment; 


statutory rape of a female under 14 years gets life imprisonment; 


attempted rape gets 14 years; 


buggery, bestiality and incest get 14 years; 


indecent assault gets 10 years, common assault gets 2 years; 


sexual intercourse with the feeble-minded and acts of gross indecency get 5 years, as 
does assault with intent to harm; 


— sexual intercourse with a female employee, a step-daughter or under promise of marriage 
gets 2 years; 


— seduction of female passengers on boats gets 2 years; 


— abduction of a female under 16 gets 5 years and abduction with intent to marry gets 10 
years. 


These are, of course, the maximum sentences permitted by the law. 


2. How often is the law applied? 


Not many crimes of rape and related sexual offences reach the courts. Many victims are 
embarrassed or ashamed. The police often advise against prosecution because of scant 


evidence. The victim is scared of reprisals. So even the Advisory Council on the Status of 
Women doesn’t know how many rapes occur each day. 


Statistics Canada provides the number of reported cases of rape in Canada* from 1971 to 


1975, as well as the most recent figures available on rape cases brought to trial and subsequent 
convictions: 


Reported rapes Court cases Convictions 


1,230 148 73 
1,285 214 95 


1,593 


1,823 *Statistics do not include 
Quebec and Alberta 
ipooe 


In an age of Superior crime detection, how can the low number of charges and acquittals be 
explained? 


The answers lie in the origins of our rape laws, and in the myth and misconception that sur- 
round their application today. 


3. The Laws have been changed — a bit 


Since the first edition of this Person Paper, there have been some amendments to the Criminal 
Code of Canada. These changes are explained in Chapter 5 — An Updated Look at the Courts, 
and as you will see, the ACSW does not think that they go far enough. In the opinion of the 
Advisory Council the Criminal Code must be completely changed in the area of sexual offences 
and our suggestions for this are summarised in Chapter 7 — Recommendations. 


4. FLASHBACK 


Unfortunately for the women of bygone days, the biological necessity of reproduction kept 
them in bondage. 


In days of old 

When knights were bold 
A woman’s body 

Was bought for gold. 


It is just as unfortunate for women today. For the laws that were written to keep their bodies 
undefiled for their sires now masquerade as laws designed to protect women from rape. 


The ‘Bridal Price’ 
When paid to Dad, 
Was more for girls 
Who hadn’t been had. 
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It was very strict in those days. The men definitely didn’t want their property to be used by 
other men. The punishment for rape was death, and there wasn’t much getting around the 


chastity belt. 
To rape, incidentally, was to ravish or plunder the goods or chattels (that is woman) of an- 


other man. 


And men would die 
If they did take, 

A purchased woman 
By act of rape. 


Sadly the laws are very little changed today. The death penalty for rape was abolished. So it 
was for sheep stealing. But the concept of woman as property remains the premise on 
which our present rape laws and court practices are founded. The abysmal situation facing 


Canadian women today can only be approached with this understanding. 


iH GER BE 


cw 
t) 


Alas today 

The laws remain, 

And women’s cries 
ye Are all in vain. 


qi 


5. AN UPDATED LOOK AT THE COURTS 


In March 1976 Bill C-71, Amendments to the Criminal Code of Canada, became law. Concerning 
rape and sexual assault some changes were made in the Criminal Code which will affect the way 
that the character of the rape victim is examined in the courtroom and the need for corroborative 
evidence. 


But these changes do not go nearly far enough. In the view of the ACSW they are merely band- 
aids to bad law, and we do not think that the number of convictions will increase significantly. 
However, we think you should be aware of the amendments. 


1. Consent 


Rape is still defined as a crime committed when a man has 
sexual intercourse with a woman who is not his wife either 
without her consent or with her consent if it obtained by threats of bodily harm, by 
impersonating her husband or by making fraudulent representation as to the nature or quality of 
the act. If the female is under 14 years, and in certain circumstances under 16 years, consent is 
not considered relevant because she is too young to be capable of making a decision. But the 
question of whether or not the woman consented to the rape still has to be examined in the 
courtroom. The ACSW is recommending the abolition of this practice, because of the extreme 
difficulty of proving consent. While it remains in the law, this dubious courtroom practice should 
be closely scrutinised for it must not be used to undermine the rape victim’s credibility. 


Di> You ENToY it? 
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2. Cross-examination of character and past sexual conduct 


Before the amendment (Clause 8) the past sexual conduct of the rape victim could be 
questioned and it was permissible to make a moral evaluation of the woman by cross- 
examination of her character. The amendment excludes questions about her sexual conduct 
with anyone except the accused un/ess reasonable notice is given of questions about her past 
sexual conduct or behaviour. In such cases the judge may allow the questions if they are 
considered necessary for a just determination of the case. No such questioning of the rapist 
occurs. 


3. Corroboration 


Corroboration is independent evidence. Before the amendment (Clause 8) judges were 
required to warn the jury not to find the accused guilty unless there was corroborative evidence. 
Now that this warning has been abolished the same standard of ‘proof beyond reasonable 
doubt’ applies to rape and sexual assault as to other criminal offences. 


4. Exclusion of the Public and Publication of Identity 


Under the amendments (Clause 44) the judge may exclude the public from the rape trial and any 
related proceedings. The judge must consider doing so if the accused or prosecution make 
application and reasons for refusa/ must be given. 


Similarly, if applied for, the identity of the complainant shall not be publicised. This has been the 
uSual press practice anyhow. 


5. Change of Location of the Rape Trial 


Under the amendment (Clause 66) the judge must give consideration to a change of location of 
rape trials, and reasons must be given in writing if this is decided against. 


ACSW Recommendations for further changes are in Chapter 7 
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6. CAN RAPE EXIST IN MARRIAGE? 


T sab THAD T Snip T WAS I shyt I skid IT WASK'T L Snip IT HAD TO 

c TiRED, DIDN'T Fee ESIPAY Sy Be MUTUAL. 

humo HE Sap HE'D tivecir, He SAiD HE COULDNT KE SAID NOTHING 

HE SA\D Ke SOON Fix MO HE BE HELD 

LOVED Mme THAT Bee RESPONSIBLE FOR 

ye a THE CALENDAR, 

le | oe 
li | 


I skip T WANTED 
CONTROL OVER MY Sopy T FELT KAPED. 


HE POINTED OUT THAT 
Vi =< Ula Oe AIM ae 
nn > PRA. 


The law makes no provision for rape within marriage. Again, this dates back to early times 
when a woman’s sexual organs — the source of heirs to the male estate — belonged to her 
husband. Since making use of his own property could not be illegal, rape was an 
impossibility. 


Today, our approach to marriage is moving towards the view that it should be an economic 
partnership of legal equals. Hopefully our marital property laws will be revised to recognize 
this equal partnership. Special consideration should be given to mutual consent to sexual 
intercourse in marriage. Obviously, it is going to be impossible to legislate in this personal 
area except where physical violence is involved. But this is one of the key areas where atti- 
tudes must be changed. At present, societal conditioning still tends to produce male-pos- 
sessors and female-dependents. 


The state has no place in the bedrooms of the nation. 
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7. ACSW RECOMMENDATIONS FOR 
NEW SEXUAL OFFENCE LEGISLATION 


Lagging Laws 


There has been a gradual shift in values in Canadian society towards the view that both sexes 
are equal before the law and that everyone has the right to control their own bodies. The 
Criminal Code of Canada does not reflect these views and it will not until it has been completely 
rewritten in the areas of sexual offences. 


ACSW Recommendations 


The ACSW has taken a searching look at sexual offences in the Criminal Code. Here are some of 
the main recommendations for change: 


1. The laws should apply to all regardless of age, sex, marital status or previous sexual conduct. 
Particular attention should be given to those under 14. 


2. There should be four degrees of sexual assault which include either sexual penetration or 
sexual contact and which take the amount of violence accompanying the assault into 
consideration. If this occurs many sections of the present Criminal Code will be rendered 
reduntant and should be dropped. 

3. Sexual education should be made a integral part of the public schools curriculum and this 
should include awareness of the legal rights and responsibilities surrounding sexual behaviour. 
4. There should be special training for people who are involved in either the prosecution or the 
treatment of rape victims or accused; for example doctors, lawyers and officials in police 
departments. 


5. Concerning the cross-examination of past sexual conduct: Since it is still admissable, if 
notice is given and the judge permits, to ask the rape victim such questions, the same should be 
allowed for the accused. 

6. When the judge makes an order to exclude the public reasons should be given, not when the 
exclusion is denied. 


7. Victims must be advised of compensation provisions which exist and how to make sure that 
they get fair compensation. Also life-crisis centres should be set up with federal funding. 


For further information on topics discussed in THE PERSON PAPERS send for the free ACSW 
research papers from The Advisory Council on the Status of Women, Box 1541, Station B, 63 


Sparks Street, Ottawa K1P 5R5. 


Matrimonial Property 
“Background Notes on Matrimonial Property 
Rights”, by Marcia H. Rioux (December 1974) 


“Notes on Selected Federal Statutes Recognizing 
Common-law Relationships’, by Henri Major (July 
1975) 

“A Definition of Equity in Marriage”, ACSW policy 
paper (May 1976) 


Rape and Sexual Assault 


“The Web of the Law: A Study of Sexual Offences in 
the Canadian Criminal Code’, by Marcia H. Rioux 
(September 1975) 


“When Myths Masquerade as Reality: A Study of 
Rape”, by Marcia Rioux (April 1975) 
“Rationalisation of Sexual Offences in the Criminal 


Code: ACSW Recommendations”, (September 
1976) 

Fringe Benefits 

“Sex Discrimination in Fringe Benefits”, 


by Marianne Bossen (February 1975) 


Birth Planning 

“Notes on the Law of Birth Planning in Canada”, by 
Henri Major (August 1975) 

“Abortion in Canada: Background Notes on the 
proposed amendments to the Criminal Code”, by 
Louise Dulude (November 1975) 

“Background Notes on Family Planning, and Con- 
ception and Birth Control”, by Mary Pearson (March 
1975) 


The Price of Maternity 


“Maternity Leave and Benefits”, by Elsie Robindaine- 
Saumure (February 1976) 
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“Maternity Leave, Benefits and Related Issues: 
ACSW Recommendations”, (September 1976) 


Taxation Untangled 


“Women and the Personal Income Tax System” by 
Louise Dulude (May 1976) 


Health Hazards at Work 


“Occupational Health Hazards of Women: An Over- 
view”, by Anne George (January 1977) 


The Family in the New Society 

“New Directions for Public Policy: A Position Paper 
on the One-parent Family”, by S. June Menzies 
(April 1976) 

“Study Paper on Divorce”, by Marcia H. Rioux (June 
1976) 

“Divorce Law Reform: ACSW Recommendations”, 
(September 1976) 


Of Related Interest 


“Women in the Public Service: An analysis of 
Employment Statistics 1972-1974’, by Monica 
Townson (September 1975) 

“A Review of Appointments within the Power of the. 
Federal Government to Boards, Commissions, 
Councils, Committees and Corporations’, by 
Marcia H. Rioux and Mary Pearson (December 
1975) 

“Notes on the Family Court”, by Henri Major (June 
1974) 


“Background Notes on Areas of Federal and Provin- 
cial Jurisdiction in Relation to Family Law”, by Henri 
Major (August 1974) 
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